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Abstract

The NSW Coastal Protection Act (1979)  (CPAct) aimed to ensure that the impact from coastal processes and hazards along the NSW coast (such as that which resulted from severe storms in 1974) is recognised and addressed in future development and planning.  The CPAct has undergone several amendments with the most recent changes in 2002 confirming coastal zone management planning as the key process for implementation of the NSW Coastal Policy 1997.

The amendments have redefined the coastal zone and effectively unify coastal and estuary management plans through a single planning process.  The CPAct requires Councils to submit draft coastal zone management plans to the Minister for Natural Resources for approval prior to such plans being published in the NSW Government Gazette. In addition to those issues of interest previously included in coastal or estuary plans, coastal zone management plans must now make specific provisions for protecting and preserving beach environments and beach amenity, emergency management, and define measures to ensure continued and undiminished public access to beaches, headlands and waterways.

The gazettal provides certainty to the planning process. Once gazetted, it is an offence to carry out an activity that contravenes a plan.  An existing plan can only be amended by preparation and gazettal of a new (replacement) plan.  

This paper discusses the coastal zone management process and the implications of all amendments (to October 2006) to the CPAct for that process.

Introduction

The NSW coastal zone is widely recognised as being of immense environmental, economic and social value.  It contains important habitats, is a major source of food and raw materials, provides a magnet for recreation and tourism and is ‘home’ for a large percentage of the NSW population.  Unfortunately, there are many instances where insufficient regard had been given to the impacts of development and the potential risks posed by natural hazards along the coastline.
On 1st July 1979, the NSW Government introduced the CPAct which aimed to ensure that the potential for damage along the NSW coast, (such as resulted from severe storms in 1974), was recognised and addressed in future development and planning.  The CPAct has undergone several subsequent amendments (Watson and Lord, 2006) with the most recent changes to the coastal management process in 2002 (NSW Govt. 2002) making coastal zone management planning the key process for implementation of the NSW Coastal Policy 1997. 

Since the early 1990’s, the preferred mechanism for the management of the coastal zone in NSW has been through the preparation and implementation of management plans, variously referred to as coastal or estuary management plans and now known as coastal zone management plans.
Financial assistance is provided through the NSW Government’s Coastal and Estuary Management Programs to facilitate the preparation of these plans by Local Government. These programs assist councils with the management, protection and restoration of the NSW coastal environment whilst seeking to improve the recreational amenity of both estuaries and the coastline.
These programs have raised awareness in Local Government and the community of the need to specifically plan to protect the values of the coast and estuaries.  They have been highly successful in developing improved strategic planning initiatives and delivering significant on-ground outcomes.  
By the late 1990’s concerns were being expressed by Government about the level of implementation of the objectives of the NSW Coastal Policy 1997 and, in particular, its application in major urban centres.  Further concerns were also being expressed about the misuse of emergency works on beaches, issues relating to access, boundary redetermination processes and the general subjugation of the environmental value of the coastal zone in the pursuit of development objectives.  These issues were specifically reviewed by the NSW Coastal Council which recommended a range of amendments to the CPAct which were adopted with bi-partisan support by the NSW Parliament.
The Coastal Protection Act 1979
The CPAct contains a number of provisions relating to the use and occupation of the coastal zone, the carrying out of certain activities and coastal protection works, the preparation of coastal zone management plans and other matters relating to the coastal zone.
The Coastal Protection Amendment Bill 2002 amended the CPAct to include a new part 4A which covers the preparation and gazettal of coastal zone management plans.
Objects of the CPAct

The objects of the CPAct which were added in 2002 (NSW Govt. 2002) guide the practical implementation of the legislation.  The objects of the CPAct provide for the protection of the coastal environment of the State for the benefit of both present and future generations.
Specifically:
a) to protect, enhance, maintain and restore the environment of the coastal region, its associated ecosystems, ecological processes and biological diversity, and its water quality, and

b) to encourage, promote and secure the orderly and balanced utilisation and conservation of the coastal region and its natural and man-made resources, having regard to the principles of ecologically sustainable development, and

c) to recognise and foster the significant social and economic benefits to the State that result from a sustainable coastal environment, including: 

(i) benefits to the environment, and

(ii) benefits to urban communities, fisheries, industry and recreation, and

(iii) benefits to culture and heritage, and

(iv) benefits to the Aboriginal people in relation to their spiritual, social, customary and economic use of land and water, and

d) to promote public pedestrian access to the coastal region and recognise the public's right to access, and

e) to provide for the acquisition of land in the coastal region to promote the protection, enhancement, maintenance and restoration of the environment of the coastal region, and

f) to recognise the role of the community, as a partner with government, in resolving issues relating to the protection of the coastal environment, and

g) to ensure co-ordination of the policies and activities of the Government and public authorities relating to the coastal region and to facilitate the proper integration of their management activities.
These objects of the CPAct are self explanatory and are integral to the intent of the Government in drafting and enacting the amended legislation.
Definition of the Coastal Zone

The CPAct definition of the ‘Coastal Zone’ has been amended to now include the Greater Metropolitan Region between Newcastle and Shellharbour (excluding Sydney Harbour and Botany Bay). 
	Box 1:
Definition of coastal zone

	The Coastal Zone is defined as the area bounded by:
· the three nautical mile seaward limit (from the mainland and offshore islands)

· one kilometre landward from the open coast high water mark

· one kilometre landward from all bays, estuaries, coastal lakes, lagoons and islands

· one kilometre landward from the tidal waters of coastal rivers to the limit of mangroves or the tidal limit, whichever is closer to the sea.




The CPAct defines the ’Coastal Zone’ as an area that includes all the tidal waters of the State and the area of coastline within 1km inland of the mean high water mark on the mainland and islands.  It includes the waters of all estuaries, coastal lakes and lagoons and an area 1km landward from the tidal waters of coastal rivers to the limit of mangroves or the tidal limit (whichever is closest to the sea).
The defined ‘Coastal Zone’ is plotted on a series of maps authorised by the Minister for Planning and which are available to be viewed at council offices or the Department of Planning.

It should be noted that the new definition of the ‘Coastal Zone’ specifically excludes Sydney Harbour, Botany Bay, and parts of Pittwater, Warringah, Manly, Woollahra, Waverly, Randwick and Sutherland that are not likely to be affected by coastal processes.  
It is the NSW Government’s intention to integrate the management of the coast and ensure the coordination of policies and activities relating to coastal zone management.
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Figure 1 Definition of the ‘coastal zone’.

Requirement for Coastal Zone Management Plans (Part 4A CPAct)
Under the provisions of the CPAct; 
1. A council whose area, or part of whose area, is included within the coastal zone may, and must, if directed to do so by the Minister, make a coastal zone management plan in accordance with Part 4A.
2. Two or more councils whose areas adjoin may decide to join in the making of a coastal zone management plan in accordance with Part 4A.
3. If, under subsection (2), two or more councils decide to join in the making of a coastal zone management plan, a reference in Part 4A: 
(a) to a council includes a reference to those councils, and
(b) to an area includes a reference to the areas of those councils.

The Government’s intent as directly expressed through the CPAct is for all councils to voluntarily develop coastal zone management plans covering all coasts and estuaries in their Local Government area.  To date, for most beach areas of concern and the majority of estuaries along the coast, Councils have either voluntarily prepared draft plans or are engaged in the process of preparing draft plans with the financial and technical assistance of the Coastal and Estuary Management Programs delivered through the Department of Natural Resources.
However, the recent CPAct amendments include provision for the Minister to direct a council with part or the whole of its area within the coastal zone, to prepare a coastal zone management plan if deemed necessary.
The rationale in not mandating the preparation of coastal zone management plans recognises the varying resources of each Council and their differing priorities when addressing coastal zone management issues.  The intent is to deliver coastal zone management as a community/Local Government/State Government partnership. 
Under the provisions of the CPAct, a council must submit a draft plan to the Minister for approval within 12 months of being directed to do so, or such longer period as agreed.  If a council fails to do so the Minister may make the plan and recover the costs from council.  The procedure for developing the plan remains the same.  Once a plan is made and approved by the Minister it must be gazetted.
A breach of the provisions of the plan is an offence.  Proceedings may be brought in the Land and Environment Court to remedy or restrain breaches and to obtain orders, including restoration orders.  There are no savings and transitional arrangement in respect to any current informal plans, i.e. they are not deemed to be coastal zone management plans until such time as they have been approved and Gazetted.

Benefits to Council of gazetting a coastal zone management plan
The Ministerial approval and gazettal of a coastal zone management plan provides certainty to the planning process and ensures that the aims and objectives of both the CPAct and the NSW Coastal Policy 1997 are appropriately recognised and implemented.  Benefits to Council from gazetting a coastal zone management plan include:
· Ministerial approval provides certainty that the coastal zone management plan conforms to the aims and objects of the CPAct and the NSW Coastal Policy 1997.

· A gazetted plan is a statutory plan enforceable by legislation.  Council will merely need to establish that an activity or use is or is not in accordance with the gazetted plan.  To act other than in accordance with a properly formulated and gazetted plan is an offence under the provisions of the CPAct.

· It satisfies the requirements of Section 733 of the Local Government Act 1993 granting Council exculpation from liability having prepared and enacted a plan in accordance with the prescribed manual.

· Activities leading to the formulation and gazettal of a coastal zone management plan and activities which accord with the recommendations of a gazetted plan will be prioritised by the NSW Government for funding through the Coastal and Estuary Management Programs.

Content of a coastal zone management plan

Scope of issues

A coastal zone management plan should make provisions for the sustainable use, development and protection of the coastal zone and its natural and developed resources.  

The CPAct does not stipulate the specific content of a plan and the issues that may be addressed are broad, and will vary according to local conditions and community priorities.  However, as a minimum, section 55C of the CPAct requires a coastal zone management plan, to make provision for:
a) protecting and preserving beach environments and beach amenity
b) emergency actions of the kind that may be carried out under the State Emergency and Rescue Management Act 1989, or otherwise, during periods of beach erosion, including the carrying out of related works, such as works for the protection of property affected or likely to be affected by beach erosion, where beach erosion occurs through storm activity or an extreme or irregular event
c) ensuring continuing and undiminished public access to beaches, headlands and waterways, particularly where public access is threatened or affected by accretion.

These issues were not adequately embraced or reflected in some plans prepared prior to the adoption of the Coastal Protection Amendment Act 2002.  Many existing draft plans may already adequately incorporate these elements; however, the legislation now specifies that they must be addressed.

Clause (a) is quite specific and for the first time ensures that a plan must give due consideration to preserving the beach environment and beach amenity.  It is no longer acceptable for the wishes of a minority to compromise the beach environment which is a public asset for the use and enjoyment of the whole community.

Clause (b) addresses emergency works aimed at protecting property that is subject to beach erosion.  Whilst this is more commonly an issue on the open coast it equally applies to all emergency works on estuarine foreshores.  General guidance on addressing this provision is given in Hanslow and Howard (2005).
Clause (c) clearly states the need for management plans that address the maintenance of public access to beaches, headlands, and waterway foreshores.

It is expected that these provisions will be achieved using a variety of mechanisms including the adoption of development control policies including setback requirements, the undertaking of works programs and the preparation of emergency management plans.
General content requirements

As with other types of plans, coastal zone management plans provide an overall scheme for doing things in the future, directed towards particular objectives. Unlike reports, studies or similar documents, their purpose is not to provide descriptive or factual information about an area of land.  In contrast, plans describe a desired future state, and the measures necessary to achieve that future state. This has important implications for content and drafting of the plan. 
In particular: 

· the plan’s scope, purpose and application must be clearly stated;
· concise language must be used to avoid ambiguity and provide certainty;
· important terminology must be carefully defined and used consistently;
· the plan must contain operative provisions that give effect to its objectives; and
· operative plan provisions must be clearly separated from descriptive or background information (for example, by using appendices or supporting documents).

Scope of policy mechanisms

Coastal zone management plans should utilise the full range of policy mechanisms that are available and appropriate. This reflects the idea that a suite of actions is more likely to solve a problem than reliance on only one type of action.  

It also recognises that different policy mechanisms are complementary when aligned.  For example, the application of planning controls in conjunction with incentive measures can provide both ‘carrot’ and ‘stick’ provisions.
Important types of policy mechanisms employed within coastal zone management plans include:
· planning controls and other regulatory mechanisms;
· service delivery, such as public works, public land management, training and awareness programs;
· economic and financial mechanisms;
· collaborative programs with other agencies; and
· community partnerships.
It is important to avoid over emphasis on any one class of policy mechanism. Coastal zone management plans are not works programs, nor are they development control plans.  Potential policy mechanisms are listed in Box 2.
	Box 2:
Potential policy mechanisms

	· Planning controls contained in environmental planning instruments

· Guidelines and assessment criteria contained in development control plans

· Declaration of aquatic reserves and marine protected areas

· Public acquisition of foreshore, high-hazard or sensitive land

· Plans of management for specific areas of public or private land

· Risk reduction programs

· Protection, restoration, and environmental improvement works

· Special rates and ‘environmental levies’

· Incentive programs, with links to development controls

· Voluntary conservation agreements

· Collaborative agreements and memoranda of understanding

· Emergency response plans

· Staff training and capacity building programs

· Monitoring and reporting programs

· Community education and awareness programs



Plan structure

Box 3 outlines a recommended structure of a coastal zone management plan, comprising 7 Parts.  The contents of each Part are described below.  Whilst other structures are possible, the adopted format should contain all the key elements referred to in the recommended structure.

	Box 3:
Recommended plan structure

	· Part 1 About the plan: contains general provisions that clarify the scope, purpose and status of the plan.

· Part 2 About the management area: provides a brief statement on the history, natural and cultural significance, condition and utilisation of the Management Area.

· Part 3 Strategic framework: provides the broad strategic framework, including management issues, management objectives, performance targets and key principles.

· Part 4 Management strategy: comprises a detailed action plan that describes how the council and other management agencies propose to address the management issues and achieve the plan’s objectives and performance targets. This may involve whole of plan strategies or site specific strategies.

· Part 5 Implementing the plan: outlines the overall strategy for implementing the plan as part of an adaptive management approach.

· Part 6 Glossary: defines and explains words or expressions with special or technical meanings.

· Appendices: contains supporting information, detailed zoning maps and other material.



Consultation and Approval Process

As outlined previously, the statutory process for the preparation and approval of a coastal zone management plan is specified by Part 4A of the CPAct. This follows a public consultation and approval procedure similar to that utilised for local environmental plans and other planning instruments.  In addition, section 55D of the CPAct requires coastal zone management plans to be prepared in accordance with the Minister’s guidelines. The Minister has adopted the NSW Government’s Coastline Management Manual (1990) and Estuary Management Manual (1992) as guidelines for the purposes of the CPAct.

Public consultation

Once the coastal zone management committee is satisfied with the draft plan it should be publicly exhibited. Under the CPAct, a draft coastal zone management plan must be publicly exhibited for a period of at least 21 days. Notwithstanding the requirements of the CPAct, it is recommended that councils exhibit plans for at least 42 days.  Longer periods may be appropriate where contentious issues are involved.  This allows interested or affected parties to make written submissions on the draft plan.  Public notice of the exhibition is to be given in a newspaper circulating in the locality.
The public exhibition process should be undertaken in a similar fashion to that used for other local planning documents. Appropriate exhibition venues include council offices, libraries or convenient after-hours locations. In addition to the minimum statutory requirement for newspaper notices, councils are encouraged to utilise a variety of other community consultation techniques, including newsletters, public meetings, public hearings, facilitated workshops, shopping centre information desks, and so on. 
Councils should provide copies of the draft coastal zone management plan to relevant government agencies and seek their comments. This will facilitate approval of the plan when finalised.
The council must consider all submissions received. It may then, if necessary, alter the draft coastal zone management plan as a result of the submissions. Re-exhibition of an altered draft plan is not required, but is advisable if there have been significant or contentious changes.
Approval by the Minister

After considering the submissions and making any alterations considered necessary, the council must submit the draft coastal zone management plan to the Minister for Natural Resources for approval. 
The council should also provide as part of its submission:
· a summary of the public consultation procedures that were undertaken;
· a summary of the submissions received;
· a summary of how the council has responded to the submissions;
· a copy of the council report recommending finalisation of the draft plan; and
· copies of all submissions made by government agencies.
The Minister may approve the draft plan, or refuse to approve the draft plan.  In the latter case, the draft plan will be returned to the council with suggestions as to how it should be altered.
Following approval of a draft plan by the Minister, the council must then arrange to have it published in the NSW Gazette. The plan takes effect from the date of gazettal, or from a later date specified in the plan.
Interim measures

Pending approval by the Minister, it is desirable that the council implements interim measures that are consistent with the NSW Coastal Policy 1997, other relevant State policies and the objectives of the draft plan.

Conclusion
In the context of the recent amendments to the CPAct it is no longer appropriate for councils to develop draft coastal zone management plans without submitting them for approval by the Minister and then arranging for them to be published in the NSW Gazette.
The CPAct aims to ensure the protection of coastal environments of the State for present and future generations.  The CPAct has undergone several amendments with the most recent changes in 2002 confirming coastal zone management planning as the key process for implementation of the NSW Coastal Policy 1997. 

The amendments have redefined the coastal zone and effectively unify coastal and estuary management plans through a single planning process.  The CPAct requires Councils to submit their draft coastal zone management plans to the Minister for Natural Resources for approval prior to the plan being published in the NSW Gazette. 
In addition to those issues of interest previously included in coastal or estuary plans, coastal zone management plans must now make specific provisions for protecting and preserving beach environments and beach amenity, emergency management, and ensuring public access to beaches, headlands and waterways.

The gazettal provides certainty to the planning process.  Once gazetted it is an offence to carry out an act that contravenes a plan.  An existing plan can only be amended by preparation and gazettal of a new or replacement plan.  
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