15/06/2022

THE UNIVERSITY
Fﬁi OF QUEENSLAND CREATE CHANGE

Coastal wetland restoration law — uncertainty, flexibility and
adaptability

Justine Bell-James

This research was funded by the Australian Government through the
Australian Research Council (DP190101185, 2019-2022).

THE UNIVERSITY
EEN!

The coastal wetland restoration imperative

+ Coastal wetlands have historically been undervalued, which has led to loss

* As the true value of wetlands has become known the rate of loss has slowed
(e.g. Freiss et al, 2020)

» But widespread restoration and rehabilitation is needed

* As well as planning for inland migration of wetlands with sea-level rise (see
e.g. Leo et al, 2019)

+ Fits with broader global restoration goals — UN Decade on Ecosystem
Restoration 2021-2030
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Barriers and enablers to coastal wetland restoration

» Cost (Bayraktarov et al, 2016),
legislative and policy barriers
(Shumway et al, 2021), tenure
issues (Bell-James and
Lovelock, 2019)

* Butis is also early days +
success has been shown!
(Saunders et al, 2020)
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Legal and policy barriers to coastal wetland restoration

» Restoration projects need
to be approved through
processes designed for
development

* Legislative complexity has

Potential of the
project to fail
(e proponent does
not have sufficient
capacity or
restoration is novel)

Low
Moderate

vigh W

Potential of the project to cause negative effects
an the site or have negative effects beyond the project boundary

Moderate

Low

High Examples may include;
«  Removal or damage of another
valuable ecosystem or organisms
+  Using genetically modified
organisms for restoration
*  Change in hydrology affecting
neighbiouring properties

Remediation of risk may include:
*  Permit including environmental

hindered restoration
* Need a framework that

Examples may include:

+  Planting of wetland plants in areas that
historically were coastal wetlands

+  Fencing out stock (landward of wetlands)

process

Examples might include:

Projects that novel

techniques or methods

* Minor

balances risk against cost

Remediation of risk may include:
*  Comply with a self assessable code

ion of risks may include:
+  Permit including environmental assessment
process
*  Limit number of permits
Conditi

and complexity

of the project
+ Prescriptive monitoring and reporting

Shumway et al, 2021
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Coastal restoration — blue carbon and restoration of tidal

flows

Bell-James and Lovelock, 2019

Coastal restoration — blue carbon and restoration of tidal

flows

* ‘Blue carbon’
method took
effect January
2022

* Projects to
restore tidal
flows and
create blue
carbon sinks
can be
accredited

supratidal forest

vegetation

Source — CER, Blue Carbon Method Guide, 2022

| sequestration 4y cided |
emissions!

I8 astronomical tide
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Restoration of a moving target — the issue of ‘coastal
squeeze’

» Sea-level rise projections

+ Coastal wetlands thrive in the
intertidal zone where they are
subject to periodic inundation by the
tides (Rogers, 2021).

» Adaptation through vertical
accretion or horizontal migration

* But if structures prevent migration
‘coastal squeeze’ can occur (e.g.
Doody, 2013)

Dealing with coastal squeeze — flexibility in planning policy

State Environmental Planning Policy (Coastal Management) 2018 [NSW]
Part 2 Development controls for coastal management areas

11 Development on land in proximity to coastal wetlands or littoral rainforest

Note. The Coastal Wetlands and Littoral Rainforests Area Map identifies certain land that is
inside the coastal wetlands and littoral rainforests area as “proximity area for coastal wetlands”
or “proximity area for littoral rainforest” or both.

(1) Development consent must not be granted to development on land identified as
“proximity area for coastal wetlands” or “proximity area for littoral rainforest” on the
Coastal Wetlands and Littoral Rainforests Area Map unless the consent authority is
satisfied that the proposed development will not significantly impact on:

(a) the biophysical, hydrological or ecological integrity of the adjacent coastal
wetland or littoral rainforest, or

(b) the quantity and quality of surface and ground water flows to and from the
adjacent coastal wetland or littoral rainforest.

(2) This clause does not apply to land that is identified as “coastal wetlands” or “littoral
rainforest” on the Coastal Wetlands and Littoral Rainforests Area Map.
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Dealing with coastal squeeze where existing use is protected

* What about where there is no ‘proposed development’, just ‘existing use’?

* Incentives for land use change to private protected areas (e.g.
Fitzsimons, 2015)

+ But trade off certainty vs flexibility with covenants

« Can you have certainty AND flexibility? ‘Rolling easement’ concept from
the United States:

* “a legally enforceable expectation that the shore or human access
along the shore can migrate inland instead of being squeezed
between an advancing sea and a fixed property line or physical
structure” (Titus, 2011)

» Conservation covenants not widely used in the
marine context

e Tenure issues

» Timescale of sea-level rise impacts and need
for flexibility

 Historical reluctance to time-limit development

» Potential carbon credits could be a lever for
action

» Can ‘rolling covenants’ be a solution?
* Technically — yes
* Practically - yes

10
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Dealing with coastal squeeze — ‘rolling covenants’

= — — WILEY

Rolling covenants to protect coastal ecosystems in the face
of sea-level rise

» Other considerations: ST | ) we
» Regular updating of covenants terms )
» Positive obligations and prohibitions
* Must attach to land

INTRODUCTION

ol e wah

12



15/06/2022

THE UNIVERSITY

In summary
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